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The Need for Consent from Both Parents for Therapy and 

Assessment of Children 

The issue of obtaining consent from both parents is often a challenging one for private 

practitioners and organisations whose focus is service delivery in the best interest of children. 

Therapists, social workers, and psychologists are committed to supporting children, but legal 

and ethical considerations around consent can complicate their role (HPCSA, 2016a; 

SACSSP, 2019). If services (including therapeutic and assessment interventions, even outside 

of statutory or forensic matters) are to be delivered in a manner that is both lawful and ethical, 

a transparent and accountable process must be followed (HPCSA, 2016b). 

When considering the issue of consent from both parents, the following aspects must 

be considered: 

1. Equal responsibilities and rights of biological parents (Children’s Act 38 of 2005; 

Children’s Institute, 2009). 

2. The ethical obligation to ensure neutrality and objectivity (HPCSA, 2016a; HPCSA, 

2016b). 

3. The professional requirement to act within legal limits while prioritising the child’s best 

interests (Children’s Act 38 of 2005; Havenga & Temane, 2016). 

 

A) EQUAL RESPONSIBILITIES AND RIGHTS OF BIOLOGICAL PARENTS 

Both biological parents of a child generally have equal parental responsibilities and rights in 

respect of the child, regardless of whether they were married at the time of the child’s 

conception, birth, or at any subsequent stage (Children’s Act 38 of 2005; Children’s Institute, 

2009). 

In the case of divorced parents, a court order will stipulate the arrangements that apply. 

However, in most cases both parents retain equal responsibilities, rights, and guardianship 

over the child. These responsibilities and rights are only terminated under exceptional 

circumstances through a clear court order (Children’s Act 38 of 2005; Children’s Institute, 

2009). 
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According to the Children’s Act 38 of 2005, both parents whether married or divorced 

generally: 

a) Have guardianship over the child (Children’s Act 38 of 2005, s.18). 

b) Are the legal guardians of the child (Children’s Act 38 of 2005, s.18–19). 

c) Have financial and maintenance responsibilities toward the child (Children’s Act 38 of 

2005, s.18–19). 

d) Have equal rights to care and contact (Children’s Act 38 of 2005, s.18–19; Children’s 

Institute, 2009). 

Where more than one person has guardianship over a child (as in the case of parents who 

are legally married or divorced), both guardians’ consent and/or assistance are required when 

decisions fall under guardianship functions, such as consenting to medical treatment, applying 

for a passport, or changing a surname (Legal Aid South Africa, 2016). While day-to-day 

caregiving decisions may not require joint consent, therapeutic interventions often intersect 

with guardianship rights and thus require clarity (Children’s Act 38 of 2005; Health Systems 

Trust, 2010). 

Under the Children’s Act (38 of 2005), day-to-day decisions are those that relate to the 

ordinary, routine matters of a child’s upbringing, such as meals, schooling, recreational 

activities, and minor health care decisions. These are generally decisions that do not have 

long-term legal implications and can be made by a parent or guardian acting in the child’s best 

interest (Children’s Act 38 of 2005; Children’s Institute, 2009). Therefore,  

• Routine or supportive therapy: Short-term counselling, psycho-educational sessions, or 

play therapy for general emotional support could be argued to fall under day-to-day decisions 

if they are low-risk and intended to support the child’s ongoing well-being (HPCSA, 2016a). 

• Assessment or structured interventions: More formal assessments, diagnostic testing, or 

interventions with legal or clinical implications (e.g., forensic assessments, intensive therapy 

for trauma) do not qualify as routine day-to-day decisions. These require formal consent from 

all guardians and sometimes court involvement if contested (Havenga & Temane, 2016; 

Children’s Act 38 of 2005). 

An unmarried father may acquire full parental rights and responsibilities if he meets the 

requirements of section 21 of the Children’s Act. While this acquisition is automatic if criteria 

are met, good practice requires that a legally binding parenting plan or court order confirms 

the scope of the unmarried father’s parental rights. For this reason, when issues of consent 

arise, practitioners should request a copy of the relevant court order or parenting plan (Health 

Systems Trust, 2010; Children’s Institute, 2009). 
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B) ETHICAL GUIDANCE AND PROFESSIONAL STANDARDS 

The HPCSA’s ethical guidelines (Booklet 9: Seeking Patients’ Informed Consent — Ethical 

Considerations; Booklet 1: General Ethical Guidelines for Health Care Professions) 

consistently situate professional practice within the statutory framework (HPCSA, 2016a; 

HPCSA, 2016b). 

While these guidelines do not explicitly state that “both parents/legal guardians” must always 

consent, they do establish that: 

1. Parental/legal guardian consent is the default requirement for minors who lack capacity to 

consent (HPCSA, 2016a; HPCSA, 2016b). 

2. Health professionals must assess the child’s maturity and evolving capacity (Havenga & 

Temane, 2016). 

3. Where one parent or guardian refuses consent, practitioners cannot simply proceed on 

the basis of the other parent’s consent — the matter must be clarified legally, and if 

necessary, referred to the court (HPCSA, 2016a, s.9.5.5). 

For example, Booklet 9 (s.9.5.5) states: 

“Where a child is not legally competent to give or withhold informed consent, the parent or 

guardian may authorise investigations or treatment which are in the child’s best interests. Such 

parent or guardian may also refuse any intervention, where they consider that refusal to be in 

the child’s best interests, but health care practitioners are not bound by such a refusal and 

may seek a ruling from the court” (HPCSA, 2016a, s.9.5.5). 

This confirms two points: 

1. Parents and guardians hold the authority to consent, but their refusal is not absolute 

(HPCSA, 2016a). 

2. Practitioners may not override disputes themselves — only a competent court can 

resolve contested consent (Children’s Act 38 of 2005; HPCSA, 2016a). 

The SACSSP’s Ethical Guidelines similarly require that social workers obtain valid informed 

consent, preferably in writing, before providing services. In the case of minor children, this 

logically requires the involvement of all legal guardians where both hold rights (SACSSP, 

2019). 

 

 

 



4 
 

C) BEST INTERESTS OF THE CHILD 

The Children’s Act 38 of 2005 establishes that the “best interests of the child are paramount” 

(s.7) (Children’s Act 38 of 2005; Havenga & Temane, 2016). However, private practitioners 

must recognize that while this principle underpins their work, they are not empowered to 

unilaterally determine “best interests” in contested consent matters. Such determinations must 

be made by the courts. 

Professionals may, however, advocate for the child’s interests by: 

1. Documenting attempts to involve both parents (HPCSA, 2016a). 

2. Clearly explaining to parents the legal and ethical framework governing consent (HPCSA, 

2016b). 

3. Advising that unresolved disputes be referred for legal resolution (Children’s Act 38 of 

2005). 

When considering proceeding with therapy, assessment, or other interventions without the 

consent of one parent, practitioners must carefully evaluate whether such action aligns with 

the child’s best interests. This evaluation requires a thorough risk–benefit analysis, weighing 

the potential benefits of timely intervention against the possible emotional or psychological 

harm the child might experience from parental conflict or divided loyalties.  

Factors to consider include the child’s developmental stage, maturity, and capacity to 

understand the intervention; the potential for increased stress, anxiety, or loyalty conflicts; and 

the likelihood that one parent may be using the intervention to influence the child against the 

other parent. Contextual circumstances, such as high-conflict family dynamics or urgent 

mental health needs, must also inform the decision.  

Practitioners should exhaust all reasonable efforts to obtain consent from all legal guardians 

and carefully document all assessments, communications, and rationale. Only in cases where 

intervention is clearly necessary for the child’s safety, well-being, or mental health, and where 

all legal and ethical avenues have been considered, should a practitioner contemplate 

proceeding unilaterally—ideally in consultation with legal counsel or by seeking guidance from 

the Children’s Court to ensure compliance with both statutory and ethical obligations 

(Children’s Act 38 of 2005, s.7 & s.129; HPCSA Booklet 9, 2016; SACSSP Ethical Guidelines, 

2019; Havenga & Temane, 2016). 
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D) CONSENT BY CHILDREN THEMSELVES 

Determining a child’s capacity to provide consent is a nuanced process that requires careful 

consideration of age, maturity, legal framework, and contextual factors (Havenga & Temane, 

2016). While Section 129 of the Children’s Act (38 of 2005) allows children aged 12 and older 

to consent independently to medical treatment, this does not automatically extend to therapy, 

psycho-social assessments, or other mental health interventions (Children’s Act 38 of 2005; 

Havenga & Temane, 2016). These services, although provided by regulated health 

professionals and directly impacting a child’s mental well-being, are not classified as medical 

treatment per se. Therefore, Section 129 serves as a useful guide for evaluating a child’s 

decisional capacity but should not be used as the sole justification to bypass parental or 

guardian consent. Determining such maturity requires professional assessment, taking into 

account multiple contextual factors (Havenga & Temane, 2016; HPCSA, 2016a). 

Ethically and professionally, practitioners must also consider contextual factors. High-conflict 

family situations—such as a parent seeking therapy for a child without the other parent’s 

knowledge—require careful evaluation of the child’s best interests, safety, and psychological 

well-being (HPCSA, 2016a; SACSSP, 2019). Practitioners have an ethical obligation to remain 

neutral, avoid taking sides, and prevent the child from being caught in parental disputes. In 

practice, this means assessing the child’s maturity and understanding, involving both 

parents/legal guardians wherever possible, and, if disputes or risks exist, seeking a court ruling 

rather than proceeding unilaterally (Children’s Act 38 of 2005; Havenga & Temane, 2016). 

Ultimately, decisions about a child’s consent should be guided by a combination of legal 

requirements, professional ethical standards (HPCSA, 2016a; HPCSA, 2016b; SACSSP, 

2019), developmental considerations, and contextual awareness, ensuring that the child’s 

welfare remains paramount while practitioners operate within both ethical and legal 

boundaries. 

 

E) AN ETHICALLY SOUND AND LEGALLY COMPLIANT PROCESS 

Private practitioners must maintain neutrality and objectivity in all consent processes.  

Neutrality includes: 

1. Engaging with both parents/legal guardians where applicable (HPCSA, 2016a). 

2. Remaining transparent and documenting all communication attempts (HPCSA, 2016a; 

SACSSP, 2019). 

3. Avoiding alignment with one parent in contested cases (Children’s Act 38 of 2005). 
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Failure to ensure an ethically sound process risks: 

1. Professional complaints to the HPCSA or SACSSP (HPCSA, 2016a; SACSSP, 2019). 

2. Legal challenges that may undermine the credibility of the practitioner and compromise 

the child’s protection (Havenga & Temane, 2016). 

 

Consent Decision-Making Checklist for Practice 

Step 1: Identify the Child’s Legal Guardians 

 Confirm who holds legal guardianship (parents, court-appointed guardians). 

 Request court orders or parenting plans if available. 

 Document all findings. 

Step 2: Determine Child’s Age and Capacity 

Check the child’s age: 

 Under 12 years: Cannot consent independently; parental/guardian consent required. 

 12 years and older: May consent to health services if mature enough to understand 
the benefits, risks, and implications (per s.129 Children’s Act). 

Assess decisional capacity: 

 Evaluate the child’s understanding of the therapy, assessment, or intervention, 
including potential risks, benefits, and alternatives. 

 Consider the child’s developmental stage, maturity, and ability to express informed 
preferences. 

Contextual considerations: 

 Examine family dynamics, including high-conflict situations or one parent seeking 
therapy without the other’s knowledge. 

 Assess whether proceeding could place the child in psychological or emotional risk or 
be used in parental disputes. 

 Determine if therapy or assessment is routine and low-risk (potentially part of day-to-
day decision-making) or legally/clinically significant (requiring formal consent). 

Documentation: Record the assessment of age, maturity, contextual factors, and reasoning 
for decisions regarding consent as part of a process of ethical decision making.  

Step 3: Identify Need for Parental Consent 

 Both parents as guardians? → Default: Obtain consent from both. 

 Legal exceptions (e.g., deceased parent, court order restricting parental rights) → 
Follow statutory guidance. 
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Step 4: Obtain Consent 

 Explain to guardians (and child if age-appropriate): 

o Purpose of assessment/therapy 

o Potential risks and benefits 

o Alternatives 

o Right to refuse or withdraw consent 

o Duration/period covered by consent 

 Use a written consent form whenever possible. 

Step 5: Handle Disagreements Between Guardians 

 Dispute exists? → Do not proceed unilaterally. 

 Actions: 

o Document attempts to obtain both consents. 

o Communicate that unresolved consent disputes must be referred to Children’s 
Court. 

o Avoid being used by one parent to influence the other. 

Step 6: Consider Urgency 

 If child’s safety is at risk, you may need to act in the child’s best interests. 

 Document: 

o Circumstances requiring immediate action 

o Attempts to contact other guardian 

o Rationale for proceeding 

 Inform guardians as soon as possible. 

Step 7: Documentation 

 Keep thorough records of: 

o Legal guardianship verification 

o Court orders or parenting plans 

o Consent forms signed 

o Maturity/competency assessment for the child 

o Steps taken when disputes arose 

o Any urgent actions taken in child’s best interests 
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Step 8: Referral if Needed 

 Consent unresolved or parent/guardian refuses → Refer to Children’s Court for ruling. 

 Maintain neutrality and objectivity while facilitating the process. 

Conclusion: Obtaining consent from both parents for therapy and assessment is a critical 

aspect of ethical and legally compliant practice. Practitioners must navigate statutory 

requirements, ethical standards, child developmental considerations, and family context to 

ensure decisions are in the child’s best interests. Using transparent, neutral, and well-

documented procedures protects both the child and the professional, ensuring that 

interventions are lawful, ethical, and clinically appropriate 
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